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world. It operates by unanimous con-
sent, and it requires restraint which 
hasn’t always been exercised, but ma-
jority leaders who have been effective 
have found their way to deal with that. 

I have spent the last 3 years doing 
my best to help make this place func-
tion. I cannot say where this rules 
change on November 21 will lead, but it 
is heading in a dangerous direction—a 
direction that is dangerous for the Sen-
ate and dangerous for our country. 

This is a country that prizes the rule 
of law. Other countries around the 
world that do not have it wish they did, 
they wish they had a country with the 
rule of law. So in a country that prizes 
the rule of law, we now have a Senate 
without any rules because the Senate 
majority has decided, for the first 
time, that a majority can change the 
rules at any time, for any reason it 
wants, which makes this a body with-
out rules. 

In a country that yearns for solu-
tions on Iran, on health care, on our 
debt crisis, we have a king of the Sen-
ate saying: No amendments, no debate. 
I will make all the decisions. 

I know of only one cure for this dan-
gerous trend, and that is one word, an 
election—the election of six new Re-
publican Senators so power plays such 
as ObamaCare and the November 21 
rules change will be ended and the Sen-
ate will again be alive with bills, 
amendments, and debates, reflecting 
the will of the American people on the 
important issues of our time. 

I ask unanimous consent to have 
printed in the RECORD the letter from 
the year 2006 from the Democratic Sen-
ators on the Judiciary Committee say-
ing there should be no new judges 
added to the DC Court of Appeals be-
cause it is underworked. 

There being no objection, the mate-
rial was ordered to be printed in the 
Record, as follows: 

U.S. SENATE, 
Washington, DC, July 27, 2006. 

Hon. ARLEN SPECTER, 
Chairman, Committee on the Judiciary, 
Washington, DC. 

DEAR CHAIRMAN SPECTER: We write to re-
quest that you postpone next week’s pro-
posed confirmation hearing for Peter 
Keisler, only recently nominated to the DC 
Circuit. Court of Appeals. For the reasons 
set forth below, we believe that Mr. Keisler 
should under no circumstances be consid-
ered—much less confirmed—by this Com-
mittee before we first address the very need 

for that judgeship, receive and review nec-
essary information about the nominee, and— 
deal with the genuine judicial emergencies 
identified by the Judicial Conference. 

First, the Committee should, before turn-
ing to the nomination itself, hold a hearing 
on the necessity of filling the 11th seat on 
the DC Circuit, to which Mr. Keisler has 
been nominated. There has long been con-
cern—much of it expressed by Republican 
Members—that the DC Circuit’s workload 
does not warrant more than 10 active judges. 
As you may recall, in years past, a number 
of Senators, including several who still sit 
on this Committee, have vehemently op-
posed the filling of the 11th and 12th seats on 
that court: 

Senator Sessions: ‘‘[The eleventh] judge-
ship, more than any other judgeship in 
America, is not needed.’’ (1997) 

Senator Grassley: ‘‘I can confidently con-
clude that the DC Circuit does not need 12 
judges or even 11 judges.’’ (1997) 

Senator Kyl: ‘‘If . . . another vacancy oc-
curs, thereby opening up the 11th seat again, 
I plan to vote against filling the seat—and, 
of course, the 12th seat—unless there is a sig-
nificant increase in the caseload or some 
other extraordinary circumstance.’’ (1997) 

More recently, at a hearing on the DC Cir-
cuit, Senator Sessions, citing the Chief 
Judge of the DC Circuit, reaffirmed his view 
that there was no need to fill the 11th seat: 
‘‘I thought ten was too many. . . I will op-
pose going above ten unless the caseload is 
up.’’ (2002) 

In addition, these and other Senators ex-
pressed great reluctance to spend the esti-
mated $1 million per year in taxpayer funds 
to finance a judgeship that could not be jus-
tified based on the workload. Indeed, Senator 
Sessions even suggested that filling the 11th 
seat would be ‘‘an unjust burden on the tax-
payers of America.’’ 

Since these emphatic objections were 
raised in 1997, by every relevant benchmark, 
the caseload for that circuit has only 
dropped further. According to the Adminis-
trative Office of the United States Courts, 
the Circuit’s caseload, as measured by writ-
ten decisions per active judge, has declined 
17 percent since 1997; as measured by number 
of appeals resolved on the merits per active 
judge, it declined by 21 percent; and as meas-
ured by total number of appeals filed, it de-
clined by 10 percent. Accordingly, before we 
rush to consider Mr. Keisler’s nomination, 
we should look closely—as we did in 2002—at 
whether there is even a need for this seat to 
be filled and at what expense to the tax-
payer. 

Second, given how quickly the Keisler 
hearing was scheduled (he was nominated 
only 28 days ago), the American Bar Associa-
tion has not yet even completed its evalua-
tion of this nominee. We should not be sched-
uling hearings for nominees before the Com-
mittee has received. their ABA ratings. 
Moreover, in connection with the most re-

cent judicial nominees who, like Mr. Keisler, 
served in past administrations, Senators ap-
propriately sought and received publicly 
available documents relevant to their gov-
ernment service. Everyone, we believe, bene-
fited from the review of that material, which 
assisted Senators in fulfilling their respon-
sibilities of advice and consent. Similarly, 
the Committee should have the benefit of 
publicly available information relevant to 
Mr. Keisler’s tenure in the Reagan Adminis-
tration, some of which may take some time. 
to procure from, among other places, the 
Reagan Library. As Senator Frist said in an 
interview on Tuesday, ‘‘[T]he DC Circuit . . . 
after the Supreme Court is the next court in 
terms of hierarchy, in terms of responsi-
bility, interpretation, and in terms of 
prioritization.’’ We should therefore perform 
our due diligence before awarding a lifetime 
appointment to this uniquely important 
court. 

Finally, given the questionable need to fill 
the 11th seat, we believe that Mr. Keisler 
should not jump ahead of those who have 
been nominated for vacant seats identified 
as judicial emergencies by the non-partisan 
Judicial Conference. Indeed, every other Cir-
cuit Court nominee awaiting a hearing in the 
Committee, save one, has been selected for a 
vacancy that has been deemed a ‘‘judicial 
emergency.’’ We should turn to those nomi-
nees first; emergency vacancies should clear-
ly take priority over a possibly superfluous 
one. 

Given the singular importance of the DC 
Circuit, we should not proceed hastily and 
without full information. Only after we reas-
sess the need to fill this seat, perform rea-
sonable due diligence on the nominee, and 
tend to actual judicial emergencies, should 
we hold a hearing on Mr. Keisler’s nomina-
tion. 

We thank you for your consideration of 
this unanimous request of Democratic Sen-
ators. 

Sincerely, 
PATRICK LEAHY. 
RUSSELL D. FEINGOLD. 
DIANNE FEINSTEIN. 
HERB KOHL. 
CHARLES SCHUMER. 
EDWARD M. KENNEDY. 
RICHARD DURBIN. 
JOSEPH R. BIDEN, Jr. 

Mr. ALEXANDER. I yield the floor. 

f 

ADJOURNMENT UNTIL 10 A.M. 
TOMORROW 

The PRESIDING OFFICER. The Sen-
ate stands adjourned until 10 a.m. to-
morrow. 

Thereupon, the Senate, at 7:46 p.m., 
adjourned until Tuesday, December 10, 
2013, at 10 a.m. 
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